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SYLLABUSBY THE COURT

1. “ %A writ of mandamuswill notissue unlessthree dementscoexis -- (1) adear
legd right in the petitioner to therelief sought; (2) alega duty on the part of respondent to do thething
which the petitioner seeksto compd; and (3) the absence of ancther adequateremedy.” Syllabus Point
1, Sateexrel. Billy Ray C. v. Skaff, 190 W.Va. 504, 438 S.E.2d 847 (1993); Syllabus Point 2,
Sateexrel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).” Syllabus point
2, Satenv. Dean, 195W.Va. 57, 464 S.E.2d 576 (1995)." Syllabus point 2, Ewing v. Board of
Education of Summers County, 202 W.Va. 228, 503 S.E.2d 541 (1998).” Syl. Pt. 1, Sateexrd.

ACF Indus., Inc. v. Vieweg, 204 W.Va. 525, 514 S.E.2d 176 (1999).

2. “Inachild abuse and/or neglect proceeding, even wherethe partieshave ipul ated
to the predicate facts necessary for atermination of parentd rights, acircuit court must hold adispostion
hearing, in which the specific inquiriesenumerated in Rules 33 and 35 of the Rules of Procedure for
Child Abuse and Neglect Proceedingsare made, prior to terminating anindividud’ s parentd rights.”

Syl. Pt. 2, Inre Beth Ann B., 204 W. Va. 424, 513 S.E.2d 472 (1998).

3. Inachild abuseand neglect procesding where abandonment of thechild by ether
or both biologicd parentsisaleged and proven, the circuit court should decidein the dispostiond phese

of the proceading whether to terminateany or dl parentd rightsto thechild. Before making that decison,



even wheretherearewritten rdinquishmentsof parentd rights, thecircuit court isrequired to conduct a
diposition hearing, pursuant to West VirginiaCode 8§ 49-6-5 (1999) and Rules 33 and 35 of the West
VirginiaRules of Procedurefor Child Abuse and Neglect Proceedings, at which theissue of such

termination is specifically and thoroughly addressed.

Scott, Justice:

Inthisoriginal-jurisdiction proceeding, the petitioner, theWes VirginiaDepartment of Hedlthand
Human Resources (hereinafter “DHHR”), seeksawrit of mandamus compdlling the respondent, the
Honorable GeorgeW. Hill, Jr., Judge of the Circuit Court of Wood County, to conduct disposition

hearings pursuant to West VirginiaCode 8§ 49-6-5 (1999) in Sx child abuse and neglect casesin order to



resolvethesatusof the parentd rightsof the biologicd fathers, who dlegedly abandoned thar children.
In each case, the mother’ s parental rights have been terminated, but the respondent judge has | eft
unresolved theissueof whether thefather’ sparentd rightsshould beterminated. Under thecircumdiances
of the casesbefore us, we condudethat digposition hearingsregarding termination of thefathers parentd
rightsarerequired as part of the abuse and neglect proceedings. Accordingly, thewrit of mandamusis

granted.

l.
FACTUAL AND PROCEDURAL BACKGROUND
Thesx abuseand neglect casesgiving riseto thismandamusaction involveacombined totd of
eleven children, who have been adjudged abused and neglected, and seven biologicd fathers,' who have
dlegedly abandoned their children.? Whilethe cases differ somewhat factudly, they sharetwo important
commondities-(1) DHHR filed achild abuseand neglect petitionin the Circuit Court of Wood County
seeking, inter alia, termination of thefather’ sparentd rights, and (2) the respondent judge refused and/or
failed to conduct a dispogition hearing on the issue of whether the father’ s parenta rights should be

terminated. The salient facts in each case are outlined below.

! Hereinafter, we use the word “father” to refer to a biological father.

2DHHR indicates in its petition for writ of mandamus that the fathers in these cases are either
“unknown” or have “otherwise abandoned” their children. InInre ChristinaL., 194 W. Va. 446,
460 S.E.2d 692 (1995), this Court recognized that abandonment of a child by a parent “constitutes
grounds for termination of parental rights.” 1d. at 456, 460 S.E.2d at 702.
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A. Chastity D.,* JamesD., Ledlie C.,
Rosemarie C., Jeffrey I., Jr., Priscillal., and Brandy W.

Infour of the abuse and neglect cases, Judge Hill entered an“agread”’ order terminating the parentd
rightsof the* unknown” father without adispostion hearing. Each*agreed” order wassigned by counsd
for the father, the assistant prosecuting atorney, and the children’ s guardian ad litem.* The children
involvedinthesecasesare Chadlity D., JamesD., LedieC., Rosemarie C., Jeffrey |, X, Priscillal ., and

Brandy W.°

Thefour agreed ordersweresubgtantialy the same, each sating that * the partiesadvised the Court
that the respondent-unknown father waived the adjudi catory and dispositiona hearingsanditbeinginthe
best interests of the child the parties agree that the unknown father’ s parental rights should be
TERMINATED to theabove-named children.” The orders contained specific findings, including “ thet

the respondent-father neglected theabove-named children in that he has abandoned thesaid child [ c];

¥ We adhere to our usual practice in family law cases involving sensitive facts and use initials tc
identify the parties rather than their full names. See Inre Beth Ann B., 204 W. Va. 424, 425n.1,
513 S.E.2d 472, 473 n.1 (1998); Sate ex rel. Paul B. v. Hill, 201 W. Va. 248, 250 n.1, 496
S.E.2d 198, 200 n.1 (1997); InreKatie S, 198 W. Va. 79, 83 n.2, 479 S.E.2d 589, 593 n.2
(1996).

* The validity of the consent given by the attorneys for the fathersis not at issue. But we are
mystified by the practice illustrated upon the record of these cases whereby an agreed order is signed
by the attorney for an “unknown” father, ostensibly signifying the father’s consent to termination of hi
parental rights, when the attorney has never met nor spoken with his or her client. Obvioudly, an
attorney cannot consent to, waive, or surrender any rights of a client who is unknown or cannot be
located. Under such circumstances, the only way in which an “unknown” father’s parental rights can k
terminated is upon a proper hearing pursuant to West Virginia Code § 49-6-5.

® Thereis no indication of the children’s ages on the limited record before us.
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that thereisnoreasonablelikdlihood thet the conditionsof neglect . . . can besubgtantidly correctedinthe
near future; . . . and that the Court has no other recourse than to terminate the parental rights of the
respondent-father ...." Inaddition, JudgeHill awarded DHHR Iegd and physical custody of thechildren

and authorized DHHR to consent to their adoption.®

B. Chrystal M., Shane M., and Cynthia M.

Thefifth abuse and neglect case concerned severd children, but theingtant mandamus petition
relatesto only three of thosechildren: Chrystd M., born March 7, 1979; Shane M., born July 10, 1986;
and CynthiaM., born November 27, 1987. Because Chrystd M. isnow twenty yearsold and no longer
ubject to the dircuit court’ sjurisdiction for purposes of abuse and neglect procesdings,” our decision herein

does not pertain to her.

OnMarch 14, 1996, DHHR filed apetition dleging, inter alia, that Shane M. and Cynthia M.
were abusad or neglected children. Inthe petition, the children’ smother wasidentified asDonnaM., and

their father wasidentified as Steve A, addressunknown. DHHR dleged that thechildren wereresding

® The agreed order in the Chastity D. and James D. matter was entered on July 22, 1999. The
agreed order in the case involving Rosemarie C., Jeffrey 1., Jr., and Priscillal. was entered on July 23,
1999. The agreed order in the Ledlie C. matter was entered on July 27, 1999, and the agreed order in
the Brandy W. matter was entered on August 4, 1999.

"West Virginia Code 8 49-1-2 (1999) definesa“child” as used in chapter 49 to mean “any
person under eighteen years of age.” Thus, acircuit court’s jurisdiction over a child abuse and neglect
proceeding, governed by article 6 of chapter 49, terminates when the child turns eighteen. In this
particular case, the abuse and neglect proceeding should have been dismissed as to Chrystal M. when
she attained the age of eighteen.



with their mother and Phillip B.2 at acertain Parkersburg address. The petition contained specific
dlegaionsof physca abuseby DonnaM. andimplicated both DonnaM. and Phillip B. asbeing guilty of
neglect. Atthecloseof thepetition, DHHR requested that the“ parentd rights of the aforementioned

parents . . . be permanently terminated . . . .”°

OnMarch 14, 1996, Judge Hill entered an order which found imminent danger tothe physica well
being of the children and directed that they be ddivered into the custody of DHHR, pending aprdiminary
hearing. Intheorder, noticewasgiven of aprdiminary hearing and a“find hearing” on March 21, 1996,
a 3p.m.and April 26, 1996, a 1:15 p.m., respectively. At theconcluson of the order, the clerk of the
court wasdirected to deliver copies of the petition, order, and noticeto the county sheriff to be served
upon the children’ smoather and Phillip B., who were * made the Respondentsto thiscause” In addition,
atorneyswere gppointed to represent the designated respondents and the children. Thisorder madeno

mention of Steve A., the children’ s father.

Following the preliminary hearing on March 21, 1996, the respondent judge entered an order on

March 22, 1996, awarding DHHR temporary custody of the children and granting the “respondent-

& Phillip B. isthe father of two children who were named in the abuse and neglect petition but
are not involved in this mandamus action.

° The sufficiency of the abuse and neglect petition is not at issue here. We observe, however,
that given DHHR'’ s apparent belief that the father of Shane M. and Cynthia M. had abandoned them,
the facts relating thereto should have been aleged in the petition. In syllabus point one of Katie S, thi:
Court held that a non-custodia parent can be found to have abused and neglected his or her child,
expressly overruling Sate ex rel. McCartney v. Nuzum, 161 W.Va. 740, 248 S.E.2d 318 (1978).

198 W. Va. at 86, 479 S.E.2d at 596.



parents’ a six-month improvement period.

OnJanuary 16, 1997, DHHR filed asupplementa abuseand neglect petition dleging sexud aouse
of the children by their mother and Phillip B. On April 4, 1997, May 21, 1997, and June 13, 1997, an
adjudicatory hearing took place, and on July 9, 1997, an adjudicatory order was entered, finding the
children were abusad and neglected and the abuse and neglect wasinflicted by DonnaM. and Phillip B.
Upon thesefindings, it was ordered that temporary lega and physca custody of the children remainwith
DHHR. Also, inthe adjudicatory order, Judge Hill set adate and time for the digpostion hearing and

directed the court clerk to provide a certified copy of the order to the “ parties.”

On August 4, 1997, Judge Hill held adisposition hearing, and on August 20, 1997, adisposition
order wasentered which terminated the parenta rightsof DonnaM. and Phillip B. Theorder wasslent
regarding the parentd rightsof Steve A. Asindicated earlier, previous ordersdid not recognize Steve A.
asaparty tothe proceeding, even though hewas named in the abuse and neglect petition and DHHR

regquested termination of his parental rights.

On September 23, 1999, Judge Hill entered an agreed order, Sgned by theass stant prosecuting
attorney and guardian ad litem, continuing DHHR' s custody of the children.™

C. CieraFaith S

1 Previously, on August 27, 1999, the respondent judge had entered an order granting DHHR
permission to authorize separate placement and adoption of the children.
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The gxth abuse and neglect case now in question involves CieraFaith S. and her putativefather,
with regard towhom no disposition hearing hasbeen held. On September 23, 1999, Judge Hill conducted
ahearing on an amended abuse and neglect petition, filed by DHHR, pertaining to the* unknown” father
of CieraFaith S At the hearing, the assistant prosecuting attorney, who was serving as counsd for
DHHR, stated that DHHR sought to have the“unknown” father * adjudicated of neglect by virtue of
abandonment.” The prasecuting attorney acknowledged thet the child smother dleged amannamed James
S. wasthefather and that “[h]ewasto comein for a[paternity] test and never did.”** In addition, the
prosecuting attorney sated that CieraFaith S. wasgoing through an adoption. Theregfter, thefollowing
exchange ensued between Judge Hill and the prosecuting attorney:

THE COURT: That is fine. Go through with the
adoption.

MS.LITTLE: Thaiswhereweruninto problems The
department has a policy --

THE COURT: Thehdl withthar palicy. | don't goproveof ther palicy.
That isan order of the Court. | seenothing to do but to proceed with the
adoption. | am going to overrulethe objection of the department when it
comesto that. Their policies are not set by statute.
Later during the September 23, 1999, hearing, the child' sguardian ad litem expressad her concern about
going through with the adoption given the unaddressed dlegetion that James S, was CiraFaith S sfather.
Judge Hill abruptly dismissed thisconcern, sating: “The adoption satute providesif thereisno father.

Okay. Thisisawadteof timeand money, and awadte of thelawyer’ stime and thetaxpayer’ smoney, and

" CieraFaith S. was two years old at the time of the hearing.
2 James S. did not appear in person at the hearing, but he was represented there by counsel.
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abuseand neglect procesdings Thepalicy of the department isjust wagteful of everybody’ stime, indluding

theirs.”

On October 1, 1999, Judge Hill entered an order which declared: “this proceeding with regard
to therespondent-father’ sparentd rightsismoot and shal be consdered a the adoption hearing.” By the
same order, Judge Hill dismissed the case from the circuit court’s docket.

.
STANDARD FOR WRIT OF MANDAMUS

This caseis before this Court on the petition of DHHR seeking the extraordinary remedy of
mandamus. The dandard for determining whether issuance of awrit of mandamusis proper in aparticular
case entails a three-prong inquiry:

“** A writ of mandamuswill not issue unlessthree dements coexidt -- (1)
aclear legd rightin the petitioner to therdief sought; (2) alega duty on
the part of respondent to do the thing which the petitioner seeksto
compd; and (3) the absence of ancther adequateremedy.” Syllabus Point
1, Sateexrel. Billy Ray C. v. Skaff, 190 W.Va. 504, 438 S.E.2d
847 (1993); Syllabus Point 2, Sate ex rel. Kucera v. City of
Wheding, 153W.Va. 538, 170 SE.2d 367 (1969).” Syllabuspoaint 2,
Satenv. Dean, 195W.Va. 57, 464 S.E.2d 576 (1995).” Syllabus

point 2, Ewing v. Board of Education of Summers County, 202
W.Va. 228, 503 S.E.2d 541 (1998).

Syl. Pt. 1, Sateexrel. ACF Indus,, Inc. v. Vieweg, 204 W.Va. 525, 533-34, 514 SE.2d 176, 184-
85 (1999). Thus, our task isto ascertain whether DHHR has satisfied these criteriaand thereby

demonstrated its entitlement to mandamus relief. Seeid. at 534, 514 S.E.2d at 185.



[11.
DISCUSSION
Following thisstandard, we condder (1) whether DHHR hasa“clear legd right” to thewrit of
mandamus compd ling Judge Hill to conduct digpogtion hearingsin the abuse and neglect casesnow before
us, (2) whether Judge Hill hasa*legal duty” to do that which DHHR seeksto compel; and (3) whether

mandamus relief is the only “adequate remedy” available to DHHR.

Inour analyss weexplore one determinative question: Ineach of thesx abuseand neglect cases,
wasJudgeHill required to hold adisposition hearing and decidewhether thefather’ sparentd rightsshould
be terminated during the abuse and neglect proceeding? For the reasons outlined below, we answer it

affirmatively.

ThisCourt hasrepestedly condemned the practice of failing to determinethe satus of thefather's
parentd rights during an abuse and neglect proceeding. InInreChrigtina L., 194 W. Va 446, 460
SE.2d 692 (1995), an abuse and neglect caseinwhich the natural mother’ sparentd rightsto two children
wereterminated, this Court found it wasreversbleerror for the Circuit Court of Wood County to authorize
DHHR to consant to the children’ s adoption without addressing thefather’ sparentd rights. Eventhough
thefather wasnamed in the abuseand neglect petition filed by DHHR, and it was aleged in the petition thet
he resded “somewherein Parkersburg” and had not been in contact with the children for anumber of
years, thedrcuit court failed toindude himin the procesding. Weidentified two serious problemswith the

dreuit court’ sgpproachinthet case. Arg, it “ drips[thefather] . . . of any parentd rightswithout affording
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him due process.” Id. at 455, 460 SE.2d a 701. Second, and “[p]erhaps even more importantly, it
leavesthe status of the children dangling, and thevdidity of afuture adoption subject to chdlenge.” 1d.
Basad onthisrationae, weforcefully rected DHHR' sargument thet thefather could moveto protect his
rights if and when persons to adopt the children were found:

It would be ludicrousfor this Court to dlow this matter to linger while

Chriginaand Kenneth arein fogter care. Should they befortunate enough

to form abond with ther foster parents and the foster parents movefor

adoption, it would bedl the more devadtating to the children to haveto go

back into court to litigate whatever rightsthe naturd father may possess.

Dangling, unresolved parentd rightsa so haveachilling effect on potentia

adoptive parents. We chooseto resolvethisissuein atimey manner

rather than to leave this potential timebomb unresolved.

194 W. Va. at 456, 460 S.E.2d at 702.

InInreKatieS, 198 W. Va 79, 479 S.E.2d 589 (1996), this Court reiterated its concern for
resolution of the status of thefather’ sparental rightsas part of the abuse and neglect proceeding. The
abuse and neglect petition filed by DHHR in Katie S sought termination of the parentd rights of both
parentsof two children. Thefather was named in the petition; his addresswas listed as* unknown;” and
theevidence strongly suggested that he had abandoned hischildren. At theend of thedisposition hearing,
the circuit court terminated the mother’ sparentd rights, but found that thefather was not aproper party
and dismissed him. On review, this Court wasccritical of thefact that “ no action wastaken [by the dircuit
court] concerning the parenta rights of the children’s father”:

Weagainemphas zethat the practiceof waiting until adoption procesdings
to determinethe status of such aparent’ s parentd rights, leaves“the

childrenin‘NoMan'sLand’ withregard to any resolutioninther lives”
may discourage personswho want to adopt the children, and leaves“the
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vaidity of afuture adoption subject to chdlenge’ (when due processhas

not been afforded to anatura parent). InreChriginal., 194 W.Va

at 455-56, 460 S.E.2d at 701-2.
198 W. Va at 85-86, 479 SE.2d at 595-96. We concluded in Katie S that “the circuit court should
have cons dered the all egation that the father had abandoned his children when the abuse and neglect
petition waspresented.” Id. at 87,479 SE.2d & 597. Therefore, we directed the dircuit court to congder

upon remand the issue of the father’ s parental rights. 1d.

Intwo of the casessub judice, the respondent judgedid not decidewhether thefather’ sparentd
rightsshould beterminated.”® Judge Hill’ sfailureto resolve the satus of thefather’ sparentd rightswas
clearly contrary to both ChristinaL. and KatieS By leaving “[d]angling, unresolved parentd rights’
in these cases, JudgeHill crested a* potentia timebomb” which, if 1eft unattended, could obliterate the
children’ schancesof being placed into adoptive homes™ ChrigtinaL., 194 W. Va a 456, 460 SE.2d
at 702.

For thesereasons, we concludethat the repondent judge should have resolved the status of thefather’s
parentd rightsin al six abuse and neglect cases here presented. We further conclude, under well-settled

law, that a disposition hearing was necessary to make such a determination.

13 Asdiscussed in Part |, supra, in the other four cases, Judge Hill terminated the father’s
parental rights by entry of an agreed order and without a disposition hearing, an approach which
violates Rules 33 and 35 of the Rules of Procedure for Child Abuse and Neglect Proceedings. See
supra note 4 and infra note 15.

“ Pursuant to West Virginia Code § 49-6-5(a)(6), “[n]o adoption of a child shall take place
until al proceedings for termination of parental rights under this article and appeals thereof are final.”
Thus, where an abuse and neglect proceeding has been instituted seeking termination of the father’s
parental rights, timely resolution of the status of the father’ srightsis crucial.

10



Wes VirginiaCode 8 49-6-5, thestatute governing thedispositiona phase of abuseand neglect
proceedings, providesinreevant part: “Thecourt shal forthwith proceed to digpogtion giving boththe
petitioner [normdly DHHR] and respondents[normally the child' s parents] an opportunity to be heard.”
W. Va. Code § 49-6-5(a).

Recently, in In re Beth Ann B., 204 W. Va. 424, 513 S.E.2d 472 (1998), this Court
gpoke succinctly onthe requirement of adigoogtion hearing. The soleissuein Beth Ann B. waswhether
adrouit court may terminate parental rightsin achild abuseand neglect procseding without first conducting
adisposition hearing, when the parent has Sgned an agreed order containing sipulaionsof factswhich, if
proven, would support atermination of parenta rightsunder West VirginiaCode 8 49-6-5. Despitethe
exigence of such an agread order, Igned by the children’ snaturd mother and her counsd, we decided that
adigpogtion hearing was required and reversed the decison of thecircuit court. In syllabus point two of
Beth Ann B., we held:
Inachild abuse and/or neglect procesding, even wherethe parties

have stipulated to the predicate facts necessary for atermination of

parentd rights, adrcuit court must hold adigpostion hearing, inwhich the

specific inquiries enumerated in Rules 33 and 35 of the Rules of

Procedure for Child Abuse and Neglect Proceedings are made,

prior to terminating an individua’s parental rights.
Id. a 425, 513 SE.2d a 473. Our holding wasbased upon the satutory schemeagpplicablein child abuse
and neglect proceedings and the Rules of Procedure for Child Abuse and Neglect Proceedings.™ In

reaching our holding, we stated:

> The Rules of Procedure for Child Abuse and Neglect Proceedings were adopted by order of
this Court on December 5, 1996, and became effective on January 1, 1997.
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Clearly, the gatutory scheme contemplates adigoogition hearing
prior to termination of an individua’s parental rights. This Court
recognized as much in syllabus point one of West Virginia
Department of Welfare ex rel. Eyster v. Keesee, 171 W.Va. 1,
297 S.E.2d 200 (1982), where we held:

“Wes VirginiaCode, Chapter 49, Article 6, Section 2,
asamended, and the Due Process Clausesof the West
Virginiaand United States Condtitutions prohibit acourt
or other arm of the State from terminating the parenta
rightsof anatural parent having legd custody of hischild,
without notice and the opportunity for ameaningful
hearing.” Syl. pt. 2, InreWillis, 157 W.Va 225, 207
S.E.2d 129 (1973).
Our decision in Keesee preceded the advent of the Rules of Procedure for
Child Abuse and Neglect Proceedings, adopted by order of this Court on
December 5, 1996, and effective on January 1, 1997. But the mandatory
prerequisteof adigpostion hearing where parentd rightsare baing terminatedis
plainly incorporated in the Rules.
204W. Va. at 428,513 S.E.2d at 476; seealso Syl. PX. 2, InreWillis, 157 W.Va. 225, 207 SEE.2d
129 (1973) (“West VirginiaCode, Chapter 49, Article 6, Section 2, as amended, and the Due Process
Clausesof the West Virginiaand United States Condtitutions prohibit acourt or other arm of the State from
terminating the parentd rights of anaturd parent having legd custody of hischild, without notice and the
opportunity for ameaningful hearing.”); Inre Qutton, 132 W. Va 875, 880, 53 SE.2d 839, 842 (1949)
(“A parent, in our opinion, cannot be divested of parentd rightswithout notice and opportunity for

hearing.”).

In every case now beforethis Court, Judge Hill failed to hold adispogtion hearing, whichwe have

previoudy found to bea“mandatory prerequiste’ to thetermination of parentd rights. Beth Ann B., 204
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W. Va a 428,513 SE.2d a 476. Becausewe have determined that Judge Hill should have decided
whether toterminate each father’ sparentd rights during the abuse and neglect proceeding, asdiscussed
above, wemust aso condudethat he should have conducted adigpogition hearing prior to rendering that

decision.

Accordingly, under the facts of the cases before us, we hold that in achild abuse and neglect
proceeding where abandonment of the child by either or both biological parentsisaleged and proven, the
circuit court should decidein the dispositiona phase of the proceeding whether to terminate any or dl
parentd rightsto thechild. Beforemaking that decison, even wheretherearewritten rdinquishments of

parentd rights, the dircuit court isrequired to conduct adigpostion hearing, pursuant to Wes VirginiaCode

849-6-5 (1999) and Rules 33 and 35 of the West Virginia Rules of Procedure for Child Abuse and
Neglect Proceedings, at which theissue of such terminationisspecificaly and thoroughly addressed.

Adoption proceedings should not be burdened unnecessarily with thisissue.

V.
CONCLUSION
Basad upon theforegoing, we condudethat thethree criteriafor mandamusrrdief, discussed in Part
1, arefully satidfied. Therefore, wegrant thewrit of mandamusrequested by DHHR and order JudgeHill
to hold aproper disposition hearing in eech casein order to address and resolve theissue of whether the

father’s parental rights should be terminated.
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Writ granted as moul ded.
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